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IN THE UTAH COURT OF APPEALS

DENNIS L. SYKES, DWANE J.
SYKES and PATRICIA SYKES,
CASE NO. 960561-CA
Plaintiffs, Appellee and
Cross-Appellant,
Priority No. 15
vs
HOWARD F. HATCH,
Defendant, Appellant and
Cross-Appellee.

BRIEF OF APPELLANT
JURISDICTION
This case was appealed to the Utah Supreme Court pursuant to Title
78, Chapter 2, Section 2 (3) (j) of the Utah Judicial Code, Utah Code, 1953
as Amended. The case was subject to assignment to the Utah Court of
Appeals and has been poured-over to the Utah Court of Appeals for
disposition.
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
1. Did the trial court err in reducing the jury award of $6,000 for
conversion of water stock to $1,000? The first four issues listed here for
consideration involve the "substantial evidence standard." See discussion

and citations for these four issues following number 4 below.
2. Did the trial court err in reducing the jury award of $30,000 for
trespass to ZERO? Involves substantial evidence standard. See below.
3. Did the trial court err in reducing the jury award of $105,000 for
slander of title and $10,000 for interference in an advantageous business
relationship to a combined total of $50,000? The substantial evidence
standard. See below.
4. Did the trial court err in reducing the jury award of $225,000 in
punitive damages to $25,000? See below.
The above four issues involve the "substantial evidence standard." Is
there sufficient evidence to support the jury verdict? So it is a question of
law. The Appellate Court may decide on its own with no deference to the
lower court.
An appellate court (or a trial court) owes broad deference to the finder
of fact (the jury) and its power to review a jury verdict challenged on
grounds of insufficient evidence is limited. In reviewing a challenge to a
civil jury verdict all evidence must be viewed in the light most favorable to
the verdict. Crookston v. Fire Ins. Exch., 817 P.2d 789, 799 (Utah 1991);
Von Hake v. Thomas, 705 P.2d 766, 769 (Utah 1985).
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The reviewing court must assume the jury believed the evidence and
inferences that support the verdict. Canyon Country Store v. Bracey, 781
P.2d 414, 417 (Utah 1989) (when conflicting evidence was introduced at
trial, appellate courts assume jury believed those facts that support its
verdict); Bennion v, LeGrand Johnson Constr- Co., 701 P.2d 1078, 1082
(Utah 1985). Courts should exercise caution and reluctance in interfering
with jury verdict. Schow v. Guard tone, Inc., 417 P.2d 643, 18 Utah 2d
135. (Utah 1966).
5. Did the trial court err in denying Howard Hatch costs and
reasonable attorney fees for both before and after judgment? This is
question of law and the appellate court may decide with no deference to
the trial court.
STATEMENT OF THE CASE AND NATURE OF THE
PROCEEDINGS AND DISPOSITION
This is an appeal from portions of the trial court's Order granting
Sykes an Altered and Amended Judgment, signed by the Court on February
26, 1996 and made of record on March 6, 1966. The Court in its initial
Judgment signed April 5, 1995 and made of record April 14, 1995 awarded
the full jury verdict of $376,000 plus the Court's calculated prejudgment
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interest of $133,942.03 for a total of $509,942.03.
The Court in its Amended Judgment reduced the jury verdict in every
category, allowing only $76,000 in damages plus $65,693.52 in
prejudgment interest for a total of $141,693.52. It is from these reductions
that Howard Hatch appeals to the Utah Court of Appeals.
In its initial Judgment (April 14, 1995) the court granted Howard
Hatch "reasonable costs and attorney's fees expended in collection of said
Judgment by execution or otherwise as shall be established by affidavit."
The Court refused to grant pre-trial costs and attorney fees expended over
the 15 years of litigation.
In the Court's Altered and Amended Judgment (March 6, 1996) the
initial Judgment was "modified to delete any provision or award for
reasonable attorney fees after judgment...."
It is also from these two rulings (filed on April 14, 1995 and March 6,
1996) denying pre-trial and post-trial costs and attorney fees that Howard
Hatch appeals this case.
Dwane Sykes has been the malfeasant in this case from the beginning
and during the past 15 years. In his closing statement at the trial on
February 8, 1995, Dwane confessed:
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"I first want to indicate to you this has been my project and my
project alone. My wife is my partner in marriage. She teaches school and
she leaves these matters totally up to me. When her signature is necessary
and she has to do something and I ask her to, she does it." (Emphasis
added). "Dennis Sykes is involved in this project solely because he is my
brother. There's been a lot of implication about his role in it and I want to
clear that up right now. He has absolutely no involvement in this thing as a
practical matter." (R- 3310 and 3311).
Dwane Sykes further confessed:
"... whether what I have done is right or wrong, I take 100 percent
of the responsibility for it." And "Dennis is involved in this because I ask
(sic) him to be. I take 100 percent of the responsibility. Have I been
right or wrong I don't know." (Emphasis added). (R- 3314)
During a post-trial hearing held at the Sanpete District Court House
on July 13, 1995 an agreement was reached between all of the parties
where Patricia Sykes and Dennis Sykes would be released from the case,
the Judge would review the jury verdict as to sufficiency of the evidence to
support the jury verdict, and Dwane Sykes would be responsible for 100
percent of the damages including interest and punitive damages. That
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is, "any damages that were assessed and proper and are established by the
evidence are damages caused by Mr. Sykes (Dwane Sykes), not by the
others." Quoting Clark Nielsen, attorney for Dwane Sykes. (Paginated
document numbered 2443, page 10.) Any damages initially assigned to
Patricia Sykes or Dennis Sykes by the jury verdict would become Dwane
Sykes' responsibility 100 percent as long as evidence is sufficient to support
such damages.
Mr. Nielsen, attorney for Dwane Sykes, further stated: "I have
already said that 100 percent is 100 percent. If these two people (Patricia &
Dennis) are out and he (Dwane) is in, my position doesn't change. The
evidence shows what the evidence shows regardless of who is in or out.
The evidence shows that whatever damages were suffered in this case were
suffered as a result of Mr. Sykes (Dwane Sykes)." (Paginated document #
2443, pages 10-11).
That leaves only Howard Hatch and Dwane Sykes in the case. And
Hatch looks to Dwane Sykes, and Dwane alone, for full recovery
of damages suffered as agreed to by the parties.
Appellant, Howard Hatch, requests the Appellate Court to review the
Altered and Amended Judgment and restore the full amount of the jury
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verdict damages as supported by sufficiency of the evidence and hold
Dwane Sykes 100 percent responsible. Hatch further requests the Court to
grant pre-trial and post-trial costs and attorney fees as supported by the law.
STATEMENT OF FACTS
1. As early as 1980 Dwane Sykes was making bogus claims to
interests in Hatch's property that became the subject of this law suit. (The
north 3 (plus) acres of a 7 acre parcel of land in Orem, Utah.) (R-63)
2. On or about February 15, 1980, Dwane Sykes delivered to Hatch
"a long list of threats intending to coerce the Hatches into a forced sale on
the north portion based on what he, Dwane J. Sykes, alleged to be a verbal
option granted him for the purchase of the north portion of the property
but which claims Defendant Hatch, vigorously denied...." (R- 63)
3. "Shortly after these demands were made...a Complaint was filed
by Mr. Hatch with the County Attorney's office charging Sykes with
attempted extortion." (R- 63)
4. The County Attorney's office was investigating the Complaint and
ready to commence an action when Dwane Sykes filed a Summons and
Complaint against Hatch, forestalling any pending action by the County
Attorney.
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5. Hatch filed a Counter Claim and a Third-Party Complaint which
involved multiple parties. (R- 80)
6. During the past 15 years the issues have been winnowed down to 2
parties and a few remaining issues, but not without tremendous costs of
time and money and an abuse of the court system.
7. Dwane Sykes has stonewalled the judicial system, filing an almost
endless list of spurious claims and documents. Today the Court file weighs
52 pounds and fills two cardboard boxes.
8. Dwane's claims have all been carefully and extensively considered
and dismissed by the trial court and the dismissal of his claims has been
upheld by the Utah Court of Appeals. (R-U32J
9. Hatch finally got his day in court inspite of Dwane's abuses and it
did not take the jury long to render a unanimous decision granting Hatch a
judgment for claimed compensatory damages and punitive damages as well.
10. Due to ongoing and continued abuse of the court system and
failure to follow court instructions the Sykes' were Defaulted in the case.
Nevertheless, they were "allowed to appear at trial to defend against the
extent of damages or to attempt to mitigate them by justifying the actions
taken by them." (See Order of Default, R-2055 to 2059.)
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11. The three Sykes' appeared in court and put on their defense in an
effort to mitigate damages.
12. The jury found and awarded compensatory and punitive
damages against the Sykes' and in favor of Hatch.
13. Dwane Sykes through his attorney in a post trial hearing was able
to persuade the Judge to Alter and Amend the jury verdict, reducing the
total judgment from $509,942.03 to $141,693.52, and to eliminate all
claimed costs and attorney fees. From this Hatch appeals.
SUMMARY OF ARGUMENTS
Howard Hatch ("Hatch"), appellant, represented himself in this case
(pro se) during the trial. He and the jury were instructed by the Court
regarding what constitutes "evidence" and what was "argument". Hatch
was under oath throughout the trial from the beginning of his opening
statement.
The Sykes' had been defaulted but were allowed to appear and defend
themselves in their effort to mitigate damages.
Dwane Sykes continued to interrupt the court proceedings with
objections and interjections. He was threatened with contempt of court
because of his conduct.
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The trial was originally scheduled for 6 days but was reduced to 3
days. The limited time prevented Hatch from putting on all his witnesses
and time restraints cut into his own testimony and his examination of the
Sykes'. Other claims for damages against the Sykes' would have been
made and supported by evidence had time allowed.
The jury awarded Hatch $376,000.00 and the Court added interest,
bringing the total judgment to $509,942.03.
The Sykes' filed Motions "to Set Aside, and Alter the Judgment and
for Judgment N.O.V. or for a New Trial." Hearings were held. It was
agreed to release Patricia Sykes and Dennis Sykes and hold Dwane Sykes
responsible for 100 percent of the damages. The Court would review the
jury verdict and make any adjustments that might be in order based on the
sufficiency of the evidence or lack thereof. Justified damages assessed
would be transferred to Dwane Sykes who would be responsible for 100
percent of all assessed damages.
The trial court in their review of the jury verdict reduced the amount
of damages in every category and without justification. We ask the
Utah Court of Appeals to review our arguments and restore the full amount
of damages granted to Hatch by the jury that heard the facts and observed
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the demeanor and conduct of all parties.
ARGUMENT
Howard F. Hatch, ("Hatch"), the Appellant in this case, represented
himself (pro se) during the entire trial. He was placed under oath before his
opening statement and remained under oath throughout the trial.
(R- 2693) At the commencement of Hatch's opening statement, the Court
instructed the jury on "how to decide whether Mr. Hatch is being a lawyer
or a party. And I think his physical position in the room isn't a
determining factor if he's a lawyer or a party. I think you have listen to
what he says and decide whether he's offering testimony or whether
he's making arguments like a lawyer would."(Emphasis added) (R2694)
The Court then gave further instructions on how to tell the difference
between testimony and argument and concluded with this statement:
"When people are telling the "W" words, who, what, where, when,
that's evidence. But if they're telling you about what something means or
how they felt about something, that's argument. That's not evidence.
Okay, Mr. Hatch." (R-2695)
Upon these instructions Hatch and the jury relied, as conduct of the
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trial and its results will demonstrate.
The Sykes' in this case were defaulted for gross abuse of the court
system. The trial was held to establish damages flowing from their tortuous
acts. It was only through the good graces of the Court and Mr. Hatch that
the Sykes' were allowed to participate in the trial, to cross examine, to
testify and to call their own witnesses in their efforts to mitigate damages.
Dwane Sykes, the malfeasant in this case, continued to interrupt the
court proceedings with objections and interjections. His conduct became so
obnoxious and interruptive that at one point during the trial the Court had to
threaten Dwane with contempt of court and jail time if his egregious
conduct continued. (R- 3294)
The trial was originally scheduled for six days. It was then cut to five
days and during the trial was reduced to 3 days because one of the jurors
had a conference to attend on the fourth, fifth and sixth days. At the
beginning of the third day Mr. Hatch was informed he had only 2 hours to
conclude his case. Mr. Hatch pled with the court stating:
"...Your Honor, originally we were allotted 17 hours to present our
case. Even though he's defaulted we basically had to present all the
evidence in order for the jury to get the flavor of the case and understand
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what kind of damages would be fair and just under the circumstances. Now
we have had—we have been in court ten hours on our time, but Mr. Sykes
has cut into a lot of that. Even with the extra 2 hours, that's only 12 hours
of the total 17 that we were originally planning on and we're being really
hurt by all of the intrusions of Mr. Sykes into our time, that is of Mr. Sykes
in the cross examination segment of it. So I'm hoping the Court will be
sensitive to our problem and ... award us the extra time...." (R- 3143 and
3144)
Shortly before the lunch break Mr. Hatch again pled with the Court:
"I'll really need more time than the Court has allowed me. I
explained my feelings about it that I felt I've been cut way back and I think
we need a little more time. If necessary we're willing to go with seven
person jury if we can't get done today. This thing we have been waiting for
for 14 years. We deserve to have an opportunity to do a proper job."
(R-3210)
Mr. Hatch does not necessarily fault the Court for the limited time
allotted for him to put on his case, but he does fault Dwane Sykes for his
many unjustified intrusions and lengthy and unnecessary time spent on his
cross examination. Dwane Sykes was foot dragging for over 14 years and
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continued to do so right to the end.
The limited time did prevent Hatch from putting on all of his
witnesses and he was under serious time restraints in giving his own
testimony as a witness and in his examination of Dennis Sykes and Dwane
Sykes. Had time permitted there was evidence Hatch would have presented
in support of his claims against the Sykes' for these and other claims
including personal libel and slander by Dwane Sykes against Mr. Hatch.
Nevertheless, Hatch sees light at the end of a 15 year tunnel and is
willing to let go and live with the jury verdict plus interest based on the
charges the jury heard, with the Court assessing Dwane Sykes, alone, with
all the damages; and with costs and attorney fees to help collect on the
judgment. Now to address the issues on appeal, one by one:
WATER STOCK CONVERSION
Is there sufficient evidence to support the jury's verdict awarding
$6,000 for water stock conversion?
Hatch claimed the "current value" of the water stock "would be worth
nearly $15,000." And the "punitive damages ...would be nearly $45,000...
that's three times the extent of our...actual damage." (R- 2726)
Dwane Sykes stipulated "that the water stock was (illegally)

14

transferred into" his name, but refused to accept the 1995 value of the stock.
(R- 3176) Backing away from the current value of the water stock, Mr.
Hatch went back 15 and 20 years and estimated its value back in
1980 or 1981 "to be a thousand dollars." (R- 3303)
Hatch also testified: "The water stock in my estimation was between
a thousand and 1500 dollars value in 1975" (when the stock was illegally
converted by Dwane Sykes). (R- 3339) (Emphasis added)
Hatch further testified: "On the water stock I had a hard time
knowing for sure when I filed the complaint whether it was a thousand
dollars or $1500. Til leave it up to you (the jury) to pick a figure."
Hatch also added: "Of course, if you use punitive on that then it's three
times that and I think it certainly deserves it." (Emphasis added)
(R- 3343).
The jury awarded Hatch $6,000 for his loss of the water stock, now
worth close to $15,000. It is very apparent the jury chose to go with the
$1500 figure, added $4,500 in punitive damages (3 times $1500) and
arrived at their figure of $6,000. The jury figure of $6,000 according to
well established Utah case law should prevail.
When Counsel for Dwane Sykes argued for a lower figure with the
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Judge at the hearing on his motion to alter or amend the jury verdict, he
chose to go with the $1,000 figure and argued "Why would the jury pick
this figure of $6,000....?" (R-2564) As though the jury had picked the
figure out of thin air with nothing to support it. But as shown, a close
examination of the trial transcript makes it very clear why the jury
picked $6,000. Case law cited in the standard of review section of this
Brief makes it very clear why the $6,000 figure should be restored in the
judgment. A case in point is Canyon Country Store v. Bracey, 781 P.2d
414, 417 (Utah 1989) which held 'The appellate court must assume the jury
believed the evidence and inferences that support the verdict."
The jury verdict is supported by substantial evidence. There was no
evidence presented at trial by the Sykes' that would contradict the jury's
verdict of $6,000. The amount of $6,000 should be restored.
TRESPASS
Is there sufficient evidence to support the jury's verdict awarding
$30,000 for trespass? The trial court in disallowing the jury's verdict of
$30,000 for trespass relied on representations made by Counsel for Dwane
Sykes at a post-trial hearing held January 26, 1996. At the hearing
Counsel argued "you find nothing...even in the argument, regarding
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trespass." The Court asked Counsel, "So it wasn't mentioned in argument
or in testimony?" Counsel answered, "No, not at all, not at all. There is
absolutely no support for that. So the judgment ought to be amended,
or should be amended to delete any award for trespass." (R- 2565).
Counsel was grossly mistaken in making those assertions as will be
shown from the transcript of the trial. But the Court accepted those
mistaken representations as though they were fact. In full reliance on those
false assertions, the Court eliminated the jury's award for trespass.
Now, let us examine the record of the trial transcript for evidence that
supports the jury's verdict in awarding $30,000 for trespass.
Howard Hatch relates how he labored with Dwane Sykes trying to
recover the water stock Dwane had illegally acquired. Hatch continues:
"Then he (Dwane Sykes) began to trespass on the property. He put some
horses on it. I later found out he even rented my pasture out to other people
and collected money for the rents. He was picking the pie cherries until I
challenged him on it, and other such encroachments. At about the same
time or not long after, he started posting the property "No Trespassing, D.
Sykes." He even put some large placards out, which I'll show during the
evidence phase, saying anybody buying this property or taking an interest
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in the property will be buying into a lawsuit, trying to threaten potential
buyers off of the property. I later found out that what he was attempting to
do—Oh, he even intercepted our tax notices. But I later found out what he
was attempting to do is make a claim against the property under the
principal of adverse possession." (R-2705 and 2706)
Johnny Iverson, at one time a trustee over trusts set up by Dwane
Sykes, testified concerning the subject property: 'There were horses on it.
(the Hatch property) I understand some of Dwayne's (sic) and some of~
I don't know who the others were." (R-3163)
It was early in the year of 1980 that Hatch listed the subject property
with Steve Thomas, owner of Equitable Realty. Steve Thomas put for-sale
signs on the property and ran ads in the Newspaper in efforts to market the
property. Thomas testified "that the signs were being pushed over on the
property. Someone had removed the signs and posted warning signs, and
basically had made it very difficult for us in the marketing of the property."
(R- 2918) Mr. Thomas was asked: "Do you have any idea of who tore
the signs down?" Thomas answered, "Well, Mr. Sykes told us he was
pulling the signs down and he made some other comments, too. In fact, he
sent me a letter with quite a few promises — or he declared in there he was
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going — we were going to get involved in a court case, and a bunch of other
things, if we didn't take our signs down and stop trying to sell the
property." (R-2921)
Considerable testimony was given by Mr. Thomas concerning Sykes
tearing down the Realtor's signs and posting his own warning signs scaring
away prospective buyers. Eventually, Dwane Sykes was willing to stipulate
to his conduct of posting signs driving away prospective buyers and doing
the damage Hatch was accusing him of with this confession: "I put up all
the signs Mr. Hatch is trying to prove I put up. I refused to let people
come on the property. I did all the things he's alleging I did to the
property." (Emphasis added) (Page 2937)
Dwane Sykes did extensive damage in his conduct of trespassing on
Hatch's property. Had Hatch been permitted time to put on his entire case
more evidence would have been presented bearing on additional damages
resulting from Dwane's unlawful conduct.
Testimony given at trial conclusively shows damage done to Hatch
by Dwane's unlawful trespass; such as, picking pie cherries, putting horses
on the property, renting the pasture out to other people and collecting the
rent money. And his outrageous acts of tearing down posted for-sale signs

19

and putting up his own signs threatening prospective buyers that they would
become involved in a lawsuit. All of these acts constitute trespass (as well
as slander of title) doing damage to Hatch, the lawful owner of the property.
Damage is shown here with "reasonable certainty" and then some.
The only question is how much were the damages and were they
flagrant enough to warrant punitive damages as well? It would appear the
jury thought so and who is in a better position to assign a dollar figure to
the damages than the jury who listened to all evidence presented. And
certainly Sykes' conduct calls for compensatory damages as well as
punitive damages.
It would appear the jury followed the same formula they used for
awarding damages for the conversion of water stock. That is, trespass
damages in the amount of $7,500 plus $22,500 in punitive damages for a
total of $30,000. Or the jury might have felt an award of compensatory
damages in the amount of a straight $30,000 was in order. They were the
triers of the facts and their decision should be accepted by the court.
And when you consider the egregious conduct of Dwane Sykes the
amount awarded is sustained by the sufficiency of the evidence, however
the jury figured it. The award of $30,000 for damages resulting from
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trespass should be reinstated in the judgment.
SLANDER OF TITLE
Is there sufficient evidence to support the jury verdict awarding
$105,000 for slander of title? The default judgment and evidence presented
at trial, both grant the fact the title was lost due to Sykes' unrelenting
slander of the title. The only question is, how much were the damages?
Susan Dunbow, a State of Utah certified general real estate appraiser,
and an expert witness, testified as to the value of the property that was lost
due to Dwane's slander of title. Her appraisal of the current value of the
land as of January 24, 1995 (two weeks before the trial) was $110,000 an
acre or $330,000 for three acres. (R- 3142)
Susan Dunbow also testified the value of the property on May 4, 1983
was between 30 and 35,000 per acre or $105,000 for 3 acres. (R- 3144)
Hatch would have preferred to go with the current value of the land at
$330,000 but was forced to go with the appraisal figure for May 4, 1983 and
that of $35,000 per acre or $105,000 for 3 acres.
That is the value the jury put on the loss and awarded Hatch the
$105,000.
The jury also awarded a conservative figure of $225,000 in punitive
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damages for Dwane's "willful and malicious or intentionally fraudulent
conduct, or conduct that manifests a knowing and reckless indifference
toward, and a disregard of, the rights of others," as provided in Section 7818-1 (1) (a) of the Judicial Code, Chapter 18, Punitive Damages Awards,
Utah Code.
We find no evidence presented at trial that would mitigate, reduce or
offset the full $105,000 awarded by the jury for slander of title. The full
$105,000 should be restored as amount suffered by Mr. Hatch and awarded
by the jury. The jury heard all evidence and arguments made at the trial and
their verdict cannot be altered with arguments made in post trial hearings
with no evidence given at trial that would support such arguments.
Hatch has additional claims that could be made and supported with
ample evidence if this can be done in post trial hearings. But there comes a
time in prolonged litigation with extended time and delays when "enough is
enough" as stated by Hatch and echoed by Judge Mower in the January 26,
1996 post-trial hearing when Counsel for Sykes was lobbying for a new
trial. (R-2530, lines 11-12; and R- 2555, lines 8-11.) HereJudge
Mower stated: "...I think that the argument that prevails is that
'enough is enough' and I am not convinced at this point that I would
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have done anything different or should have done anything different.
So the motion to set aside is denied."
INTERFERENCE IN AN ADVANTAGEOUS
BUSINESS RELATIONSHIP
Is there sufficient evidence to support the jury verdict awarding
$10,000 for Dwane Sykes' interference in an advantageous business
relationship?

In the first place the Sykes' were defaulted on the claim. In

the second place there was ample evidence given to support the claim that
Dwane broke into an office conference room held in the Kennecott Building
in Salt Lake City and completely destroyed an advantageous business
relationship. No evidence was presented at trial to mitigate or offset this
claim for damages or the award. For complete account of Dwane's
outrageous conduct see R- 3044 to 3056 in the Addendum to the Brief.
Whether the jury figured $2,500 for compensatory damages plus
$7,500 in punitive damages totaling $10,000, or whether they figured a
straight $10,000 in damages makes little difference. They were the triers of
the facts and their decision should be honored. The $10,000 should be
returned as part of the jury verdict. In reviewing a challenge to a civil jury
verdict, the Court must view all evidence in the light most favorable to the
verdict. (And that means evidence presented at trial.) Crookston v. Fire
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Ins. Exch., 817 P.2d 789, 799 (Utah 1991).
PUNITIVE DAMAGES
Is there sufficient evidence to support the jury's verdict awarding
$225,000 in punitive damages? The past 15 years of litigation, the default
Judgment, the evidence presented in this case and Dwane's conduct over
the 15 years reveal a malfeasant, tortfeasor who has engaged in "willful and
malicious or intentionally fraudulent conduct, or conduct that manifests a
knowing and reckless indifference toward, and a disregard of, the rights of
others," as outlined in the statute awarding punitive damages. Again citing,
Section 78-18-1 (1) (a) of the Utah Code.
The jury, no doubt, awarded these punitive damages on top of the
$105,000 in compensatory damages resulting from their finding a slander of
title and the resulting loss of the property. Although not three times the
compensatory damages which would have been $315,000, they must have
felt comfortable with the $225,000 award.
If anyone deserves a stiff penalty through punitive damages, Dwane
Sykes does. Over the years he has buried his ill-gotten gains to avoid
creditors and those he has defaulted. Dwane has over $1,000,000 in
property in Utah County, alone, in irrevocable trusts over which he
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exercises virtual control.
Johnny Iverson, trustee at one time over one of those trusts, testified
as follows with Howard Hatch asking the questions:
Q.

By Mr. Hatch: What trust was it? Who were the beneficiaries?

A.

Dwayne and Patricia Sykes' children, and to my best

recollection it was Dwayne and Patricia Sykes ~ this may not be the
correct terminology but it was for their children's trust. (Emphasis added)
Q.

Who was handling the funds?

A.

Until I resigned I was, mostly.

Q.

You had a checking account?

A.

We had one checking account and one savings account and

that's all that I can recall having.
Q.

Did you routinely write out the specific amounts and so on on

each expenditure?
The Court: Mr. Sykes?
Mr. Sykes: Objection on the same — this doesn't have
anything to do with this lawsuit, your Honor. The trust matter, how it was
conducted doesn't have anything to do with this —
Mr. Hatch: We're trying to show that the money that was

25

going to the trust was all being spent by Mr. Sykes. It was personal funds in
in every way, shape and form. I think Mr. Iverson will testify he
routinely signed a batch of checks in blank and let Mr. Sykes write
them out however he wanted. (Emphasis added)
Mr. Sykes: Objection, your Honor.
Mr. Hatch: Let me ask that as a question.
The Court: Go ahead.
Q.

By Mr. Hatch: Did you ever do that?

A.

Yes I did.

Q.

How many at a time?

A.

Maybe 20. 40 maximum. (Emphasis added) (R-2448, pages

525 & 526)
When Robert McDonald, currently manager of Old Republic Title
Company in Provo, testified during the second day of the trial, Dwane
Sykes took some pleasure in reminding Mr. McDonald that he (Dwane)
was the one who met with him and Heritage Mountain and he (Dwane) had
a "$980,000.00 check" in hand. (Emphasis added) (R- 2972, lines 8-14)
Dwane likes to plead poverty when it comes to facing creditors or a
judgment, but his worth has been (and we allege still is) in the seven figures
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bracket (two million and above). Restore the full jury verdict ($225,000) in
punitive damages and Hatch will take his chances of collecting some of
Dwane's ill-gotten hidden treasures and restore some of the loss Hatch has
suffered due to Dwane's actions.
Hatch requests the Appellate Court restore the full $225,000 punitive
damages awarded by the jury.
COSTS AND ATTORNEY FEES
On June 6, 1974, Howard Hatch and his wife, Marjorie Hatch, ("the
Hatches") who were the owners of 7 acres of prime land in Orem, Utah,
sold an "Option" to purchase the south portion of the 7 acres parcel (3.25
acres) to Dennis Lynn Sykes. The option included 0.6 shares of water stock
to go with the land. (R-12 & 13)
On November 13, 1974 Dennis Sykes exercised the "Option" and
entered into a "Uniform Real Estate Contract" with the Hatches to purchase
the 3.25 acres including the 0.6 shares of water stock. Included in the
Uniform Real Estate Contract was a standard agreement allowing for costs
and attorney fees to the prevailing party in a dispute over the contract. The
losing party was to pay "all costs and expenses, including a reasonable
attorney's fee, which may arise or accrue from enforcing this agreement...
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or in pursuing any remedy provided hereunder or by the statutes of the State
of Utah whether such remedy is pursued by filing a suit or otherwise."
(R-5, 6, & 7)
On November 30, 1974 Dennis Lynn Sykes assigned his interest in
the Uniform Real Estate Contract to his brother, Dwane Sykes. (R-4)
But still Dwane kept the property in the name of his brother, Dennis. (He
said, for tax reasons.) But Dwane was always the one who exercised
control over the property.
On May 26, 1975 a Warranty Deed was issued to Dennis Sykes
conveying the property purchased under the Uniform Real Estate Contract.
The Warranty Deed, clearly conveyed "0.6 shares o f the water stock.
(R-207, paragraph 2)
When the Hatches initially purchased the 7 acres, they bought

1.2

shares of water stock with the land. Later when the Hatches sold the south
portion of this land of 3.25 acres to the Sykes' they sold them one-half of
the water stock "being 0.6 share of West Smith Ditch." As clearly stated in
the "Option for Sale of Real Estate,5' in the "Uniform Real Estate Contract,"
and in the "Warranty Deed" the Hatches would convey 0.6 of one share.
The full 1.2 shares of water stock were sent to Provo Land Title
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Company signed by the former owner in blank where they were to be
delivered to the Hatches who had purchased the 7 acres. The Hatches
would then register the stock in their name and, in turn, convey 0.6 share to
the Sykes who had purchased 3.25 acres from the Hatches.
Unknown to the Hatches, Dwane Sykes went to Provo Land Title and
through false representations got the entire 1.2 shares and registered it in
his name. This act was in violation of the contract agreement with the
Hatches (to receive only 0.6 share of water stock) and an illegal act as well.
Hatch contacted Duane Sykes and worked with him to get the matter solved.
Dwane Sykes claimed it was a mistake and that he would correct it. But he
never did. He refused to give up the 0.6 share of water stock after repeated
demands by Hatch that he do so.
Hatch was forced to sue to recover his water stock under the terms of
the contract and as such seeks costs and attorney's fees pursuant to
paragraph 21 of the Uniform Real Estate Contract.
When Dwayne Sykes sued the Hatches to forestall action by the
County Attorney for Dwane's attempted extortion, Hatch Answered and
filed a Counterclaim (May 12, 1981) against Sykes seeking recovery of the
water stock Dwane had stolen in violation of the contract agreement.
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(R-64 to 66, paragraphs 6-12)
At the close of Hatch's Counterclaim, Hatch seeks recovery of "costs
of court herein and attorney's fees..." (R-59, #13)
On May 9, 1983 the Hatches filed a Third Amended Answer and
Amended Counterclaim again seeking recovery of the water stock and
punitive damages (R-370) as well as costs and attorney fees. (R-368)
In time, this case and a related case were both dismissed by the trial
court and the cases went on appeal. The Utah Court of Appeals heard the
cases (Case numbers 92043 7-C A and 920470-CA) and issued their Order
of disposition on March 16, 1993. The court upheld the lower court's
dismissal of the Sykes' claims, but reversed uthe trial court's judgment
dismissing all of Hatch's claims," and sent the cases back for trial on
Hatch's issues. (R-1152 and 1153)
The trial court then consolidated the two cases (CV 63,695 and
CV57127) under case number 57127. (R-1164 and 1165) With only
Hatch's claims remaining, the court approved of Hatch cleaning up the
pleadings with an Amended Complaint while naming Hatch as the plaintiff
and the Sykes, et al, as defendants. (This order of the parties was later
reversed, putting them back in the original order.) (See R-1166 thru 1172)
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In the Amended Complaint Hatch renewed his claim to the water
stock that Sykes had fraudulently obtained (R-l 169) and renewed his
claim to "costs" and "reasonable attorney fees." (Rl 168)
This case came to trial on February 6, 7, & 8, 1995. In its final Order
the trial court refused to grant costs and attorney fees, either under contract
law or Section 78-27-56 (1), and yet the Judge held the Sykes prosecuted
their case without merit and in bad faith.
As noted, Hatch asked for costs and attorney fees at the beginning of
this case when he filed his "Amended Answer, Counterclaim, and Third
Party Complaint," signed and made of record on May 12, 1981. (R-59)
Again on May 9, 1983 Hatch filed an Amended Counterclaim and
again stated his case that the water stock be conveyed to him as the rightful
owner and again asked for costs and attorney fees.
Again on August 2, 1993 Hatch renewed his claim to the water stock
and to costs and reasonable attorney fees in the Amended Complaint the
court instructed Hatch to prepare. So throughout this long 15 year case
Hatch has sought justice and his costs and reasonable attorney fees.
On February 8, 1996, as a witness during the trial, Hatch testified that
his attorney fees were "somewhere between 20 and $30,000" and that he
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would "be prepared to substantiate the exact figures through affidavit with
the Court." Hatch also placed costs "somewhere between 5 and $10,000;
that's a lot of accounting and until you get to the prospect of having a
judgment for such damages it's hardly worth dredging up old documents,
especially after 14 years." (R- 244#)
Later in the trial on the same date Hatch reaffirmed his loss by
testifying: "While we haven't gone over all the figures, we feel we ought
to be entitled to $30,000 in attorney fees and we will establish that by
affidavit and we'll leave that in the hands of the Judge to decide if they are
fair and appropriate if we can justify them. In our costs over that 14 year
period between 5 and $10,000. This covers horrendous amounts of
depositions that were taken, copying that went on the appeal, and a number
of other things." ( R - 2 « S )
Over the past 15 years Hatch has retained several attorneys at
different times as his resources would permit

Hatch, by rights, should

receive his costs and attorney fees. The jury did not address the matter
costs and attorney fees because that is the exclusive province of the Court.
The Court in its "Order of Default" signed April 5, 1995 and made of
record April 14, 1995, in defaulting the three Sykes' said:
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his wife and brother into these tortuous acts and all three were sued for
damages. The jury awarded compensatory and punitive damages against
all three of the Sykes'.
During the trial Dwane confessed to full responsibility of the harm
done. After the trial it was mutually agreed that, if conditions were met,
Patricia Sykes and Dennis Sykes would be released from any liability and
Dwane Sykes would accept full responsibility for 100 percent of all
damages assessed in the case. It was further agreed that Judge David
Mower could adjust the amount awarded if evidence presented at trial failed
to support the award, while affording the jury verdict with the sanctity
allowed by the law.
The damages supported by the law (sufficient evidence to allow the
verdict to stand on the separate issues) would then be Dwane Sykes' full
responsibility—100 percent—not 33 1/3 percent.
During a hearing held on January 26, 1996, Judge Mower heard
arguments made by Counsel for Dwane Sykes in an effort to reduce the
amounts awarded in the jury verdict. Judge Mower accepted arguments
made by Dwane's Counsel and reduced the amounts dramatically. As has
been shown in arguments in this Brief, those arguments made for Dwane
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were lacking in facts and evidence from the trial. The reductions were
completely unjustified. Evidence presented at trial supports the jury's
verdict in every category.
There was no evidence presented at trial that would reduce in any
way the verdict rendered by the jury. And any such reduction does violence
to the facts presented at trial and to our jury system as well
Howard Hatch requests the Court to restore all of the damages
awarded in the jury verdict and assign those damages to Dwane Sykes and
hold him 100 percent responsible as agreed by all parties.
It is further requested that Hatch be awarded pre-trial and post-trial
costs and attorney fees as provided by law to be submitted to the court by
affidavit for the court's review and approval.
Respectfully submitted this 30th day of October, 1996.

Spencer F. Hatch
Attorney for Appellant, Howard F. Hatch
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746 E. 3800 N., Provo, Utah 84604

JUX&^
Spencer F. Hatch

37

